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TAXATION LEGISLATION AMENDMENT BILL (NO. 2) 2014 
Second Reading 

Resumed from 20 November 2014. 

HON KEN TRAVERS (North Metropolitan) [3.12 pm]: It is good to be back and it is good to be dealing with 
another of the Barnett government’s taxation bills, one that has both swings and roundabouts in it for the people 
of Western Australia. This bill probably seeks to address two main areas that arise out of reinterpretations or 
decisions by the State Administrative Tribunal and it also makes a number of other changes to the land tax laws 
and the Duties Act 2008 of this state. The two key issues in this bill are: firstly, restoring an exemption for 
agricultural land that also operates a secondary processing plant on that land; and, secondly, the way in which 
land tax is levied on land that is exempt for other purposes, such as a retirement village—for instance, where 
land is not used for a retirement village. That relates to a State Administrative Tribunal decision made about 
a year and a half ago, from memory. This bill also updates the laws on what used to be a one-third income test to 
become a genuine business test and provides for land tax exemptions for agricultural purposes to be claimed. 
It also makes some changes to the way in which duties on mining land are assessed and the way in which 
companies may currently seek to argue that part of the value of the transaction in terms of information. 

This bill raises a number of issues, one of which is retrospectivity. I will go through some of those issues. 
I certainly do not intend to spend a lot of time on the second reading debate because I want to explore a number 
of issues and get them on the record, and I think that is best done at the committee stage. During the 
second reading stage I want to go through the history and where we are up to with how agricultural land is 
treated. Prior to 2012, it was always accepted that agricultural land was exempt from land tax, even if it was used 
for some form of secondary processing. Just to make it even more complex, the regime in place is slightly 
different in the metropolitan area. The bill seeks to make the terminology a bit clearer. There are two types of 
land for the purposes of land tax—rural land and, as a result of the changes in this bill, non-rural land. Non-rural 
land is land zoned either in the metropolitan regional area or zoned urban in regional Western Australia through 
a local town planning scheme or an improvement plan. Depending on whether land is rural or non-rural, slightly 
different arrangements apply with respect to land tax. As I said, prior to 2012, if land was used for some form of 
secondary processing—for instance, if olives are grown on the land, there may be a section of land where they 
are processed into olive oil; the instance quoted the most is grapes used to make wine—the arrangements were 
that the part of the land used for secondary processing was non-exempt but the rest of the property was exempt 
for that purpose. There are obviously a couple of other requirements to meet to get the exemptions. Again, they 
vary between rural and non-rural land. In 2012 a new interpretation was obtained by the Commissioner of 
State Revenue; it was ruled that if a secondary processing facility was on the land, all the affected land was no 
longer exempt. Madam Deputy President, you can imagine the horror that would have been felt by a number of 
people right across the state of Western Australia, particularly in areas such as the Swan Valley, where there are 
a lot of vineyards and secondary processing. The government conducted an internal review. It sought some 
consultation on how it could restore that exemption. For that reason, I think it is good that we are dealing with 
this bill. Other areas still need to be explained by the government. 
Hon Alyssa Hayden: So are you congratulating us on that? 
Hon KEN TRAVERS: I do not think the government can be congratulated for the way it has gone about it but it 
is good that we finally have a bill in this place. I want to know, which has not been able to be explained to me, 
why there was that reinterpretation in 2012. I do not think it happened by accident. What caused that 
reinterpretation? Did someone encourage the Commissioner of State Revenue to look at the way that was being 
applied? We know how quickly this government is prepared to put its hand into the public’s pockets to get more 
money out so that the Premier can go on his spendathon and waste money. What was the impetus in 2012 that 
caused the commissioner to go away and get a reinterpretation? I find it extraordinary that it just miraculously 
happened overnight without it being caused by some action. When I find out the answer to that question, I will 
know whether I can congratulate Hon Alyssa Hayden. 
Hon Alyssa Hayden: I look forward to it. 
Hon KEN TRAVERS: If I get an answer to that question, she will get an answer from me. 
The problem is the way in which land is treated. I am glad that Hon Alyssa Hayden is in the chamber this 
afternoon because even though these issues affect the whole of the state, there are issues in this bill that I think 
are particularly pertinent to the Swan Valley. However, I note that the Attorney General tabled a petition this 
afternoon that refers to the bill we are dealing with this afternoon, and I wonder whether the Leader of the 
House, as a result of the petition tabled by the Attorney General, wants to refer this bill to a parliamentary 
committee to have the matters raised in that petition properly considered by that parliamentary committee, 
because they are some of the issues that I will raise this afternoon. The petition refers to some of the areas in 
which this legislation does not adequately deal with the issues faced by rural business operators on non-rural 
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land—that is, in the metropolitan area. Secondary processing is allowed in rural areas and so long as agriculture 
occurs there, that land is exempt from land tax and does not have to go through the range of tests required for 
land in the metropolitan area. A couple of issues that occur in the metropolitan area but not in rural areas are 
raised in the petition tabled by the Attorney General this afternoon. The petitioners ask us to oppose the bill 
because the present wording of the bill does not adequately provide for land tax exemptions for landowners who 
lease farm property to or share it with third parties who are not direct family members or for legitimate 
qualifying primary production business purposes. The petition points out that New South Wales has provisions 
along those lines—that is, exemptions from land tax on land that is legitimately used for qualifying primary 
production purposes. The petitioners also refer to the need to amend the owner–user rule provisions to include 
use of non-rural land by family companies and trusts and not only by persons directly related to the landowner so 
long as the land is used for legitimate primary production not in the manner of a hobby. They ask for the 
reintroduction of the commissioner’s discretion provisions over rating decisions, to more accurately and fairly 
value and rate rural land affected by encroaching urban proximity and family investment and to remove the 
requirement or reference to every member of a family company, trust and/or self-managed superannuation fund. 
They are all good points. The government should explain why it does not adopt those policy positions right 
across the metropolitan area. I suspect that part of the government’s argument is that it is trying to prevent what 
happened in the past—that is, people buying land for the purpose of land banking for further urban expansion by 
putting primary production on that land so that those landowners are exempt from paying land tax until they are 
ready to develop that land for urban purposes. The Leader of the House may try to use those arguments this 
afternoon to explain why the government is not prepared to deal with some of the exemptions that are outlined 
for the whole of the metropolitan area. However, I think that, given the way the petition is crafted, those 
petitioners are clearly identifying that it needs to be land that is used for primary production purposes. That is 
a legitimate debate that this chamber could have as we go through this bill, but I think the government will 
struggle to explain why a landowner who leases land in Gingin for agricultural purposes is given an exemption 
from paying land tax while a landowner who leases land for the same purpose in the Swan Valley is not given an 
exemption from land tax. 
My understanding is that the government’s preferred aim and goal with the Swan Valley is to maintain the rural 
nature of the Swan Valley, and there is an act of Parliament that does that. The Swan Valley Planning Act 1995 
divides the Swan Valley into three areas—A, B and C. Section 7 of that act outlines the planning objectives for 
area A. The very first planning objective for area A is the maintenance of the rural character of the area. The 
second objective is the encouragement of viticulture, horticulture, hobby farming and rural activities compatible 
with rural residential uses in the area. The third planning objective for area A is the encouragement of tourism 
that complements the rural character of the area. Section 7 of that act then refers to the need for due 
consideration for building setbacks and so on and discourages subdivision of rural lots of less than two hectares. 
According to that act, the primary focus for area B is the protection of viticulture, the provision of water for 
viticulture and horticulture, and the discouragement of other activities that have high water demands. Area B is 
the largest part of the Swan Valley. The Swan Valley Planning Act refers to the encouragement of tourism and 
the consolidation of retail community facilities at Herne Hill, Caversham and West Swan, the extraction of rural 
materials and the subdivision of lots of less than four hectares only “where this is consistent with the objectives 
set out in this section”. Again, that act is trying to keep the lots to at least four hectares. 
According to the Swan Valley Planning Act, the focus for area C is the maintenance of the rural character of the 
area, the encouragement of viticulture and horticulture, the establishment of a wide range of rural activities 
compatible with the rural character of the area and the encouragement of revegetation, and, again, it mentions 
blocks of over four hectares. Why is that act so relevant to the bill we are dealing with today? If there is already 
an act of Parliament that sets out to maintain the very rural nature of that land in the Swan Valley, why is that 
land not treated the same as all land in regional Western Australia in terms of the issues in this bill? I refer 
members to one particular issue; that is, a landowner loses their exemption from land tax if they lease their land. 
If someone who owns a piece of land in the Swan Valley that is a large landholding and they are keen to lease it 
to someone else to maintain its rural nature for viticultural or horticultural purposes, that landowner is then 
required to pay land tax, and because that land is on the urban fringe, it attracts a far higher value. It is already 
very difficult for many landowners in that area to make a reasonable return on their land. Even though their land 
is zoned rural, there is an act of Parliament to try to maintain that rural zoning over that land and to maintain in 
perpetuity the use of the Swan Valley for rural purposes and to not see it urbanised. That is an act of this 
Parliament, and as far as I know it is still the policy aim of the government, even though it is having a review in 
that area. If that is the goal, surely we want people to be able to use that land for horticultural purposes and to not 
have it pushed down into either small-lot subdivisions or for other uses. Tourism survives in the Swan Valley 
because there are areas with vineyards around them. I went to one of them for my birthday and had lunch in the 
valley! It was pointed out to me that the place that I had lunch had beautiful scenery all around it; there was 
a lovely lake and beautiful vineyards all around it. It was a fantastic atmosphere. But all of the areas that had the 
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vineyards that created the ambience of the experience that I had are not owned by the people who own the 
restaurant. The point is that if all of this land is used for only tourist operations and there is no horticulture and 
viticulture there, the very essence of and the very thing that we love about the Swan Valley will be lost. The very 
intent of the Swan Valley Planning Act will be defeated. 
How does this bill impact on that? It will mean that if a landowner wants to lease their land because they have 
got too old to farm it, or for whatever reason, and they want to maintain it by having someone else use it for 
horticultural purposes, that landowner will have to get the lessee to pay a lease rate on the return on investment 
for the value of the land and also pass on the cost of the land tax that goes to the landowner. That is the way it 
happens in business across the state; land tax is incorporated into the cost of the lease. The person who leases the 
land needs to not only make enough money to give a return on the capital value of the land, but also return the 
cost of the land tax to the owner of the land. My view is that that is impossible. People in the Swan Valley say 
that it is already very difficult to achieve economic returns on that land. Most of the people who are still 
operating rural enterprises out there are doing so because they have a long historical cultural connection to that 
land—that is why they are there. This bill will force those people to look at other activities that meet the 
requirements of the Swan Valley Planning Act and to engage in and lease their land for those purposes, not for 
horticulture, viticulture or other rural activities. I think that is a really dangerous thing to do. Even if the 
government is not prepared to come around to the thinking in the petition tabled today by the 
Attorney General—I think there are a lot of good propositions on how to improve this legislation on the way that 
it treats leasehold land—surely, Swan Valley land should be treated the same as rural land outside the 
metropolitan area is treated for land tax. That is what we want to happen in the Swan Valley. Alternatively, the 
government will have to come up with a new plan for how it will maintain the ambience of the Swan Valley, 
because it will come under pressure, and this bill as it is currently structured will add to that pressure. 
Another issue is that if there is one member of a trust who owns land and is not a direct family member and does 
not gain an income from primary production, the whole of the land is subject to land tax and cannot gain the 
agricultural exemption. The petition outlined very clearly how we could potentially look at doing it as they do it 
in New South Wales. I suspect that the Leader of the House will argue that that will encourage people to land 
bank and only use land for agricultural purposes prior to seeking to redevelop it. I would have thought that where 
there is such a clear area, with clear government policy objectives to maintain the land’s rural character, such as 
the Swan Valley, that that land should be treated the same as rural land outside the metropolitan area. I hope 
members opposite who represent the Swan Valley will seek to engage in this debate and join me to argue this, 
and maybe we can get some agreement from the government to do that, whether it be with this bill today or at 
some point in the future. I would love to be able to see if we could delay this bill until we can draft some 
amendments along those lines. I have to apologise to the house: these specific issues about the Swan Valley have 
only been brought to my attention in recent days. I do not think the government could easily amend the bill, but 
I imagine if it was the government’s will to seek to address those issues and with the benefit of assistance from 
Parliamentary Counsel, amendments could be done quite quickly for trust companies that own land and where 
land is leased. I argue that the land we have clearly said we want to keep as rural, even though it is in the 
metropolitan region scheme and covered by a second act that says it will stay rural—the Swan Valley Planning 
Act—should be treated the same as rural land across the rest of the state. That is the issue that detracts from this 
legislation, and it is one of the reasons that as much as I would love to be able to congratulate the government on 
this bill, it is important that we put those matters out there front and centre for the house to consider this 
afternoon. We cannot congratulate the government when there is, in my view, a glaring error that will undermine 
what I thought was the agreed intent of this house to maintain the rural culture of the Swan Valley. I do not want 
to see secondary processing facilities and tourism activities, but no horticulture, viticulture or other rural 
activities in the Swan Valley. In my view, this bill is another chink to drive the outcome that what makes the 
Swan Valley special—I have to say I claimed the Swan Valley as part of the northern suburbs in a recent debate 
to point out that it is something the northern suburbs have that the southern suburbs do not have. 
Hon Alyssa Hayden: You can claim it all you like, but it’s not yours. 
Hon KEN TRAVERS: It is still north of the river, so it is still part of the greater northern suburbs. The problem 
with the eastern suburbs is that they are all either north or south. 
This bill needs to be improved on the issue of the exemption for agricultural purposes. I indicated, and I hope the 
message got to the minister, that in this debate I am looking for an explanation of the reason for the change in 
2002 to the way that agricultural land is treated. What was the impetus for that new interpretation? 
There are a couple of other issues that this bill deals with. Members may be aware of a State Administrative 
Tribunal determination on land owned by a company that operates a retirement village on part of its land, which 
is exempt from land tax because the land is used for that purpose. The company took the government to SAT to 
argue that the whole of the landholding should be exempt from land tax. SAT upheld that argument. Previously, 
the government had always believed that the only land exempt from land tax was the land on which the 
retirement village was located, and any of the surrounding land for future development was not exempt. This bill 
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seeks to change the rules, to return to what the government believed the law was previously, in which only the 
land the retirement village sits on is exempt from land tax and the company pays land tax on the remainder of its 
land. Interestingly, I think the government, through this bill, is seeking to apply the new legislation 
retrospectively on land tax decisions. I expect the government will put up the argument that the legislation is to 
maintain what was always the original policy intent. I am sure that was John Howard’s argument when he 
brought in legislation to amend the federal taxation act to deal with the bottom of the harbour scheme. I vividly 
recall the once great Liberal Party of Western Australia being the strongest opponent to the retrospectivity of that 
tax law. I wonder whether the backbench of the Liberal Party today is a mouse or a lion that is prepared to roar 
on retrospectivity. Are backbenchers happy to pass legislation today that retrospectively changes the taxation 
act? The SAT has clearly made a decision that the law passed by this Parliament made that land exempt from 
land tax. Whatever the government may have thought; that is the SAT decision. 

We can have an argument another day about the way in which lawyers take what we think is normal and 
appropriate and twist it to come up with a new outcome. I can probably talk another day about the Department of 
the Attorney General. A recent Auditor General’s report gave a lovely explanation of some legal advice that 
basically stated that although that was what the Parliament thought it was doing, it was not what it actually did. 
That is a question in itself. The reality is that if the law, as SAT has found it, was written in a certain way, to now 
impose a new law and to make it retrospective is to impose retrospective taxation. It will be fascinating to see 
whether the Liberal Party has moved away from its halcyon days when it was prepared to take on that centralist 
Treasurer, John Howard, and stand up for its mates in the tax avoidance industry in Western Australia. 
There are serious issues around this. One of the issues is that if the long-term intent of the owner is that the 
retirement village will expand into the remainder of the land, if land tax is placed on the land today, that will 
only add to the cost of the development of the retirement village in the long term. All of us in this chamber, with 
a few exceptions—I cannot see any of them in the chamber this afternoon—are in an age bracket and we will be 
going through a time when retirement villages will be subject to peak demand. 
Hon Kate Doust: Not from me. 
Hon KEN TRAVERS: Unless Hon Kate Doust does not plan on getting old, she will be part of that age group. 
I might be lucky like my parents and be able to live independently until I am 90, but the reality is that all of us 
are of the generation that will experience the peak in demand for retirement villages. Although we in this 
chamber might all be able to afford it, many of our peers will not, if we add to the cost. 
I will not comment in great detail now, but I indicate that when we reach the committee stage, I will be looking 
for the Leader of the House to give a thorough explanation of what “appurtenant to the residential premises” 
means. Under the bill that we are passing today, land that is appurtenant to the residential premises will continue 
to be exempt from land tax. My sense is that a developer of retirement villages who has a big site and intends to 
develop only a quarter of it today will put some lovely landscaped gardens immediately around that retirement 
village, and they will be appurtenant to the retirement village, and over time the developer will just carve it up 
and develop more of that land. The government will be back here yet again in a couple of months, as often 
happens with taxation legislation from the Barnett government, looking at it again, and trying to work out what 
to do next. 
Hon Kate Doust: A bit like most of its legislation. 
Hon KEN TRAVERS: It is. I do not recall a more incompetent government in managing issues on a day-to-day 
basis. We constantly see matters falling over or having to be revisited to deal with things that were always 
initially predictable. When we reach the committee stage of the bill this afternoon, the government will need to 
go into some detail in explaining how it intends to operate. 
The other issue that needs to be dealt with—again, I will get into more detail during the committee stage—is 
exactly what secondary processing is. It is very clear that when the lawyers try to reinterpret our intent, although 
secondary processing might sound simple, it might contain some hooks. I note that the removal of the one-third 
income test and its replacement with a simple test of agricultural business will be based on common law, which 
potentially opens up a range of appeals to the State Administrative Tribunal as we try to reach a clearer 
understanding of what are genuine agricultural businesses. As was mentioned in the petition, some appeal 
processes will be removed by this legislation, but my understanding is—the government is welcome to correct 
me if I am wrong—that the government’s argument for that is that the appeal processes will no longer be 
required because they were around the one-third test and the owner–user provisions that will now be 
incorporated into the act. However, that creates the problems I talked about earlier in regard to trust companies 
and people who are not direct family members but may still be on that trust. The bill also contains a number of 
definitional changes. I do not think we need to spend too much time focusing on those in this afternoon’s debate, 
but I hope they do end up modernising the act. 
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With those comments, I indicate that, although the opposition supports this legislation, we hope that the 
government will seek to address the issues I have raised as part of the bill’s progress through this house, or give 
a commitment that it will go back and address those matters. Although a number of assessments are being held 
in abeyance, I do not think that we can decline to pass this bill at the moment, but I do not think this bill has gone 
far enough in addressing all the issues that should be addressed. The question then becomes whether the 
opposition opposes the bill and stops all the good measures contained in it because it does not contain everything 
it should or allows its passage and urges the government to do those things in the next day or two or to guarantee 
that it will seek to bring them back at some future point. 
The final issue that the bill deals with is duties. I am told there are a number of cases at the moment, but none 
has been successful yet. When a mining tenement is sought to be transferred as a landholding, duty is payable on 
it. A number of companies are seeking to avoid the level of duty by arguing that a large part of the value in the 
sale of that asset is in the information that goes with the company or the land, and that that information is not 
dutiable. This bill seeks to make it clear that information is part of the land and is therefore dutiable. The 
government assures me that that is its current interpretation, but the amendments in this bill seek only to clarify 
beyond all doubt that that is the case. The advice I have states that the government will be progressing a couple 
of protracted assessments, although I note that that provision will come into effect on the day on which assent is 
given. On at least one measure there is no retrospectivity, unlike some of the other measures the government is 
seeking to achieve today. There is a benefit in this bill for a company that is seeking to buy another company that 
is in the process of purchasing a piece of land. 

If, ultimately, the company does not proceed with that purchase, it does not have to pay the duty. Under the 
current law, it would have to pay the duty on the value of that land—I know this sounds really complex—even 
though the company may not have yet purchased the land that is also dutiable. If the company does not proceed 
with the purchase, it will have the duty reimbursed. Again, I think that is a good measure of the way it is 
intended to occur. With those comments, I indicate that we will be supporting the Taxation Legislation 
Amendment Bill (No. 2) 2014, but that it could be better. 

HON PETER COLLIER (North Metropolitan — Leader of the House) [3.50 pm]: — in reply: I thank the 
honourable member for his eloquent understanding of, and contribution to, the Taxation Legislation Amendment 
Bill (No. 2) 2014. He obviously understands it a little more than I do I have to say, to be perfectly honest. 
Having said that, I have learnt a lot more! I take on board the comments of the honourable member that perhaps 
the bill does not go far enough in some areas that have been highlighted, but, dare I say it, I would like to take 
the glass-half-full approach and say that we have certainly made some inroads. If we have identified some areas 
in which we can further accentuate the process, we will take them on board. I was pleased to hear the honourable 
member indicate that the opposition will be supporting the bill, and I give an undertaking to provide as much 
information as I possibly can at the moment on the issues he raised, but also once we get into Committee of the 
Whole, perhaps we can get into a little more forensic detail because this bill amends several acts. 

I turn to specific questions the member identified. Hon Ken Travers specifically asked about what triggered the 
secondary production amendment. The current exemption applies to land use in rural business; a rural business is 
defined to include a viticulture business, which is the growing of grapes for sale. Viniculture is the use of grapes 
in winemaking. As it is the wine that is being sold rather than the grapes, the exemption does not apply to land 
used for growing grapes used by the owner to make wine. The distinction between a viticulture and viniculture 
business was identified internally by the Office of State Revenue, without reference to a particular case. Advice 
was sought to clarify the distinction, which was confirmed. Having identified the distinction, it was necessary for 
the Office of State Revenue to apply the exemption in accordance with the act. As it has been the practice of the 
Office of State Revenue to allow a partial exemption in these circumstances for the land used to grow the grapes, 
the office brought the matter to the attention of Treasury, which is responsible for revenue policymakers to take 
corrective action. The amendments will apply retrospectively to ensure a seamless continuation of partial 
exemption in these circumstances. 

Hon Ken Travers sought some clarification specifically with regard to the Swan Valley and its classification as 
rural land, and it was also identified through the petition tabled earlier by the Attorney General. 
Hon Ken Travers argued that the owner–user rule may result in people who lease their land in the Swan Valley 
being subject to land tax and therefore seeking to use the land for purposes other than primary production in 
order to obtain a higher return. Accordingly, Hon Ken Travers queried why land in the Swan Valley is not 
treated as rural land and therefore not subject to the owner–user rule, given the objectives of the Swan Valley 
Planning Act 1995. In response to that query, the differing treatment of rural and non-rural land under the 
owner–user test and one-third income test has existed since the introduction of these tests in the 1970s, reflecting 
that it was not considered that tax avoidance was a higher risk in rural areas. Consideration was given to 
removing the owner–user test completely for non-rural zones; however, removing the owner rule could open up 
the opportunity for investors and developers to purchase valuable properties and lease them to primary producers 
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for the purpose of tax avoidance pending development of the land. Furthermore, the revenue implications of 
expanding the exemption are not clear. The requirement for the owner of the land to also use the land in the 
business of primary production protects the integrity of the exemption by ensuring that the owner is actually 
using the land and not merely deriving an income from another person’s primary production activities. Similar to 
Hon Ken Travers’ comments, a number of submissions advocated that all of the Swan Valley should be treated 
as rural land, including because it was zoned as rural for local government planning purposes, and the 
Swan Valley Planning Act 1995 imposes constraints on the use of land. Although the Swan Valley Planning Act 
sets out a number of planning objectives for the Swan Valley, including the maintenance of the rural character of 
the area and the encouragement of viticulture and horticulture, it does not appear to unambiguously restrict the 
area from being developed. For example, the Swan Valley Planning Act provides for the encouragement of 
tourist facilities and expansion of existing retail and community facilities, providing they do not detract from the 
rural character of the area. 

Hon Ken Travers: That is my point; that will be the only thing that will be developed there. 

Hon PETER COLLIER: Yes. 

Accordingly, it was not considered that the Swan Valley should be treated differently from other primary 
production land in the metropolitan area for the purpose of land tax. I understand that the Swan Valley Planning 
Committee has advised the Departments of Treasury and Finance that there is very limited use of land in the 
Swan Valley by someone other than the owner of the land. As such, the existing requirement is unlikely to be 
a widespread concern in the Swan Valley. Land in the Swan Valley will also remain subject to the existing 
$300 000 unimproved land value exemption threshold. Overall, it is expected that Swan Valley landholders, 
along with landholders elsewhere in the metropolitan or non-rural zone, will benefit from the amendments in this 
bill, including replacing the archaic requirement that they must earn one-third of their net income from primary 
production with a more flexible, modern business test based on a range of indicators, and extending the  
owner–user rule formally to include family members, related companies and trusts. 
With regard to retrospectivity, the legislation reaffirms a longstanding policy. A 2013 State Administrative 
Tribunal case—the Aveland decision—overturned a longstanding policy position that when land is only partly 
used for an exempt purpose, an exemption from land tax is granted on a proportional basis that reflects the 
amount of land that is actually used for that exempt purpose. This overturns a policy position that predates the 
current one and arose from a drafting defect that occurred when the act was enacted in a rewritten form in 2002. 
In November 2013, the then Minister for Finance advised the Parliament that unless addressed, the decision 
would put millions of dollars of revenue at risk and that, consequently, the government intended to address the 
matter with amendments that would have effect from 1 July 2003—the date the Land Tax Assessment Act 2002 
commenced operation. The amendments in the bill reflect the minister’s advice to the Parliament in 2013. 
Hon Ken Travers asked why there are transitional provisions related to the partial exemption amendments. On 
27 November 2013, the then Minister for Finance advised the Parliament that the government was going to 
address the Aveland decision made by SAT with amendments that would operate retrospectively to 
1 July 2003—the date the Land Tax Assessment Act 2002 commenced operation. The transitional and validation 
provisions in the bill validate partial assessments that were issued since the Land Tax Assessment Act 
commenced operation; however, the retrospective operation of the amendments does not affect the Aveland 
decision or any other objection or review matters that were commenced on or prior to 27 November 2013. 
Despite the retrospective commencement of these amendments, the commissioner is limited in making 
reassessments by the five-year time limit provided for in the Taxation Administration Act 2003. 
They are the most profound issues raised by Hon Ken Travers, and although I appreciate they may not have gone 
to the heart of the matter in some instances, I hope they have given him a degree of solace. Ideally, we will be 
able to clarify any further issues he may have when we go into Committee of the Whole. Having said that, 
I thank him once again for his contribution and commend the bill to the house. 
Question put and passed. 
Bill read a second time. 

Committee 
The Chair of Committees (Hon Adele Farina) in the chair; Hon Peter Collier (Leader of the House) in charge of 
the bill. 
Clause 1: Short title — 
Hon KEN TRAVERS: The Leader of the House might be able to explain something for me. One of the issues 
that come into play here is the distinction between what is considered a secondary agricultural business and what 
is considered a primary agricultural business. I must say that I have had great difficulty in trying to work out how 
the government intends this to operate, and where the line is to be drawn between secondary and primary 
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agricultural businesses. For example, at what point does a packing shed on a horticultural business become 
secondary processing? I am sure that the Minister for Agriculture and Food will agree that we should all 
encourage greater downstream processing of agricultural produce. There is the potential that we will reach 
a point at which the distinction becomes unclear. In areas of agriculture such as turning grapes into wine, there is 
a manufacturing process, but where in the Taxation Legislation Amendment Bill (No. 2) 2014 does the 
Leader of the House think a precise distinction is provided between agricultural processing and activities that are 
just an extension of primary production, which means that the land is still exempt? I am thinking of those 
packing sheds or, in another example, a carrot juicer at the back of a packing shed to get rid of surplus carrots. 
I think this is a relevant area, so I would appreciate the Leader of the House, while we are on the short title, 
pointing me to those clauses that he thinks will actually help the chamber to clearly define where the line is to be 
drawn between primary production that is still exempt activity and secondary processing. 
Hon PETER COLLIER: I ask the honourable member to look at proposed section 30A(2)(b), which states — 

the processing or converting of anything for the purpose of selling it is not primary production. 
That is specific to this, but the member asked about primary production and secondary processing. I have 
something a little more extensive for him, because it is a clouded area. The exemption for land is limited to land 
that is used for a primary production business. The new definition of “primary production” specifies that the 
processing or converting of anything is not primary production. It is accepted that the point at which primary 
production ceases and secondary production commences is, in some instances, a grey area. The commissioner 
intends to issue a commissioner’s practice that will expand on this matter and provide information on the 
commissioner’s interpretation of the distinction between the two activities. 

At a higher level, noting that there will always be grey areas, an example of primary produce is milk, while 
primary produce in a processed or converted state is cream or cheese. Primary produce might be vegetables, 
while primary produce in a processed or converted state might be vegetable juice or potato chips. Primary 
produce might be alpaca fleeces or wool, while primary produce in a processed or converted state is alpaca 
clothing or woollen garments. 

The honourable member also mentioned the issue of packing sheds and whether or not they are eligible for 
primary production exemption. If the packing sheds are located on land used for primary production and no 
processing or converting of the produce occurs, but merely activities that are ancillary to the growing activities—
that is, for example, machinery sheds, dams, roads et cetera—such as cleaning and packaging for transport and 
sale, an exemption would be allowable for the whole of the land. An exemption would also be allowable if the 
packing shed is located on land used for primary production and produce is brought to that location to be packed 
from other land used in the same business of primary production. However, an exemption would not be 
allowable for land used solely for a packing shed, as the land itself is not being used for primary production. The 
definition of “primary production” requires the land to be used for the growing of plants or their produce for the 
purpose of selling them. The commissioner’s interpretation of the term “processing” is that it must produce 
a change to the natural produce. Cleaning and packaging natural produce is not considered to be processing, as 
no change to the produce occurs. It is intended that the commissioner’s practice will be published to provide 
further clarification on secondary processing issues. 

Hon KEN TRAVERS: I appreciate the points made by the Leader of the House. I might suggest that I will 
make my comments when we get to clause 6 of the bill. I am glad that we have the same interpretation about 
where in the bill the distinction arises between secondary processing and primary production, but I will leave it 
until we get to that clause to make some more comments. 

Clause put and passed. 

Clauses 2 to 5 put and passed. 

Clause 6: Part 3 Division 3 replaced — 

Hon KEN TRAVERS: I appreciate the comments made by the Leader of the House in relation to this, but I still 
think that the processing or converting of anything for the purpose of selling it is not primary production. The 
examples of turning milk into cheese or grapes into wine are the really clear ones; I do not think there is any 
doubt about those. What I think needs to be made clear is that there are a range of activities that people carry out 
with primary produce to enhance its value, so that value is added to the produce in both presentation and 
marketing. For example, table grape and fruit and vegetable growers now put a lot of work into ensuring the 
longevity of their produce. Although it is great that the Leader of the House says that a commissioner’s practice 
statement will be issued, my fear is that once the bill goes through this house, it will still allow for creep to 
occur. There is some fairly major processing in our electorate, and often only small amounts of produce are 
grown on the property on which it is packed and on which that secondary processing takes place, such as 

 [7] 



Extract from Hansard 
[COUNCIL — Tuesday, 17 February 2015] 

 p18e-28a 
Hon Ken Travers; Hon Peter Collier 

presentation and treatment of the produce. My fear is that one day someone will get ambitious and say, “Well, 
we can start to move the exemption.” 

I note the $300 000 threshold, but the land on which some of these operations exist is becoming increasingly 
valuable. As I mentioned earlier, I suspect that if the producer grows carrots and a carrot juicer is at the back of 
the shed, that area of the carrot juicer will be clearly described as a processing area. The question then will 
become: will the whole packing shed be taken out because a processor is in it, or will it be just the area of the 
shed where the processor is situated? I think we need a better explanation for clarification. I say this carefully 
because I understand the people in the tax office who do this work for us are doing it with the best interests of 
the state in mind, but sometimes I think they interpret legislation with the aim of clearly maximising revenue for 
the state. However, some of us in this place will then say, “Hang on, that wasn’t really what we intended; you’re 
pushing it too far.” That is why I think we need to be very clear, if not with the wording of the legislation then in 
the way we debate this issue as it goes through the house, about where the line is drawn between what is or is not 
included. I am sure the Minister for Agriculture and Food will share with me the desire to encourage our 
agricultural producers. The more they can do to enhance the value of their product before it leaves domestically 
and, hopefully, internationally, the better off we all are because it is an opportunity for creating future jobs in 
Western Australia. 

Hon PETER COLLIER: I understand where the member is coming from, I have to say. Determining whether 
an area is for processing is an extraordinarily complex and grey area. What makes it a processing area? There are 
a couple of things; although they may not placate the honourable member, they add a little bit of weight given 
that, in the first place, the Commissioner of State Revenue is required by the Taxation Administration Act to 
follow commissioner’s practice. That may provide a degree of comfort, but also the value of land for processing 
is likely to be below the tax-free threshold of $300 000. 

Hon Ken Travers: I’m not sure that will apply in all cases. 

Hon PETER COLLIER: I know. That is probably why what I have just said to the member will not completely 
satisfy him, but it will provide a little more clarity. In most instances, the processing component will be below 
the $300 000 threshold. The provision reflects the commissioner’s current practice. 

Hon KEN TRAVERS: I am not sure, Leader of the House, when the $300 000 threshold was last reviewed, but 
I suspect it was a number of years ago. If we track what $300 000 was worth then—there are no amendments in 
this Taxation Legislation Amendment Bill (No. 2) to change the threshold—how would it compare with land 
values today? When the $300 000 threshold was first adopted, it would have seen a lot of land exempted. Now 
one would pay $300 000 for two postage stamp–sized blocks of land. Rural land on the urban fringes — 

Hon Peter Collier: Unimproved land. 

Hon KEN TRAVERS: Even though the Swan Valley has those protections over it, land there is nowhere near as 
expensive as the land that sits outside the Swan Valley that is zoned urban. There is a differential there, but it is 
still significant. Even though land in our electorate in Wanneroo is zoned rural, speculators hope to one day 
change its zoning, so the value of the land, although still on an unimproved basis, is going up all the time. 

The question that the Leader of the House did not answer is: if at the back of the shed containing a carrot 
production area there is a juicer to effectively get rid of the waste and to value-add to the production, will the 
whole shed be treated as a production area or only the area of the actual juicer? 

Hon PETER COLLIER: A pragmatic approach must be adopted in this instance. It will be decided on  
a case-by-case basis, as it has been. If close to 100 per cent of the facility is not for processing, it would not be 
described as processing, if the member understands what I mean. As I said, I cannot give the member a definitive 
answer to this, and I am not sure whether it could be embedded in legislation, to be perfectly honest. I think that 
would be very difficult. As I said, we have to adopt a pragmatic approach to it. 

Hon Ken Travers: What tests will be applied? 

Hon PETER COLLIER: It will be done on a case-by-case basis. 

Hon Ken Travers: Using what principles? 

Hon PETER COLLIER: The commissioner’s practice will be developed to set out those principles. 

Hon KEN TRAVERS: All I can say, Leader of the House—I am not supposed to bring the Chair into the debate 
but the Leader of the House should be thankful that the Chair is in the chair and not in the house for the 
debate!—is that we will not see the commissioner’s practice and how it will define that. We are not talking about 
a little juicer sitting at the back of the shed. They are sometimes large machines but, in my view, the primary 
purpose of the packing shed is to process, to clean and to trim. A range of other processing equipment will be in 
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a shed, and something like a juicer will be at the back of the shed to get rid of the surplus produce. In a number 
of these processing houses, they are value-adding, so there will be washing facilities and people washing, 
trimming, sorting and packing it. There might also be the area where they pre-prepare salads, and I suspect that 
will be important to all of us. We might ask, “Why do we buy pre-prepared salads when they are very easy to 
prepare?” But at 6.30 or seven o’clock at night when it is our turn to cook dinner, it is much easier to grab  
a pre-prepared salad. That work is often done as an ancillary process in the packing shed. At what point will that 
be determined as primary production? I take the Leader of the House’s point about whether it will come back to 
the $300 000 test. If the area allocated to that is less than $300 000, the commissioner will ignore it; if it is more 
than $300 000, they will make it dutiable. If that is the case, let us make that clear to people, because then I think 
the argument will be about what we will do about bracket creep. As I said, in east Wanneroo, even at 
unimproved land values, it will not take a particularly large area of land to hit the $300 000 threshold. 

Hon PETER COLLIER: I understand where the member is coming from and I understand his frustration, but 
the distinction between primary production and secondary processing at the moment is identical to what is being 
determined within this amendment, so nothing has changed. In addition, a dispute resolution process will follow, 
which is open to any party. Again, nothing has changed from that perspective. It is very, very difficult to draw 
a line in the sand and provide a definitive identification of the distinction between the two. It is exactly the same 
as applies at the moment. I probably cannot provide the member with any more solace. 

Hon KEN TRAVERS: As it is so early in the year, I will try to keep the debate moving. Let us all say, “In the 
commissioner we trust.” That is what I think the Leader of the House is asking. I do not think that is always 
necessarily the best way of making these rules, but so be it. I accept that that is the position of the government. 
Under clause 6, proposed section 30D on page 7 of the bill is the key provision that deals with non-rural land, 
which, in simple terms, is basically metropolitan land and land outside the metropolitan area that is zoned urban. 
As we see under proposed subsection (1)(c), it is exempt only if it is used by the owner of the land or a family 
member of the owner of the land. This is the proposed subsection that I think may provide some benefit for lease 
owners if we were to make amendments. In proposed section 30C, “Exemption for rural land”—everything 
outside of the metropolitan area—all it needs to be is rural land and used solely for primary production purposes. 
That is pretty straightforward. How far is it from the Swan Valley area to outside the City of Swan—that is, 
beyond the metropolitan region scheme? It is a few kilometres up the road. We are going to have a big highway 
through there soon. 

Hon Mark Lewis: And a railway. 

Hon KEN TRAVERS: And a railway! We are going to have the Ellenbrook railway—it is on its way. Does 
Hon Mark Lewis know the problem with that? No-one will believe him if he promises it. Not a single person is 
ever going to believe another transport promise from the Liberal Party because it has never been able to deliver 
one on time and on budget, if at all. I think that Hon Jim Chown wants to watch that bloke; he is after his job. He 
wants to be the next Parliamentary Secretary to the Minister for Transport. 

Hon Jim Chown: Especially with statements like that. 

Hon KEN TRAVERS: To get back to the very serious matter of this legislation, I will not be distracted by yet 
more broken Liberal promises on transport. 

If we go beyond the metropolitan regional scheme, just across the boundary, that is where people can lease their 
land. The reality is that some of that land, because of the roads that are going through, and we are seeing it up 
around Bullsbrook—is Bullsbrook in the Shire of Swan? 

Hon Alanna Clohesy: Yes. 

Hon KEN TRAVERS: Is it Muchea that is in the Shire of Gingin? 

Hon Alanna Clohesy: Correct. 

Hon KEN TRAVERS: Thank you. Land up there — 

Hon Jim Chown: Gingin is rural. 

Hon KEN TRAVERS: Yes, but people are already starting to buy land in those areas and land bank it for 
potential future housing. In fact, if we go across to the coast, the capacity for further development north of the 
metropolitan area is very limited. We are going to have the bizarre situation whereby the policy intent is that we 
want to stop land banking; we want to make sure that people are paying their land tax on land and not using it for 
agricultural purposes as a way of land banking and not having to pay land tax. Within kilometres of each other, 
people can buy that land and not pay land tax, and yet in an area where the government says it wants to preserve 
its rural nature, at the moment the majority of the people in the Swan Valley are owners and producers on that 
rural land. There are pressures in that area, particularly in terms of access to water. I do not know what the 
government is going to do about that. There is a drop in the watertable and people can argue whose fault that is, 
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but there is a reduction in the water that is available, so what we are seeing in the Swan Valley is that there are 
going to be water pressures, land price pressures, and people will be looking at alternatives in terms of their land. 
The people who want to grow and keep doing rural production will need to get bigger.  

It is ironic that I get to wear the agricultural hat and deal with taxation matters in this house. I am sure, again, 
that my good friend the Minister for Agriculture and Food would agree with me that in those sort of areas with 
those small landholdings, to maintain their ability to stay in an agricultural pursuit, particularly where we have 
such increasing land values, it is going to become increasingly harder and harder for those people to do it unless 
they increase their land. It is often going to be very difficult to do that by purchasing the land because land in the 
Swan Valley is incredibly expensive. To be honest, very few people will want to purchase it because they could 
spend $3 million buying a block of land out there and then use it for horticultural purposes. People will struggle 
to make a return on that investment; they would probably be better off putting the money in the bank. For those 
people to stay in the business of horticulture, they are going to need to get bigger. One of the ways they can do 
that, rather than buying land, is to lease it from people who are basically moving out of the industry. We have 
spoken about the fact that the majority of people are owner–producers. We can also look at the average age of 
those owner–producers and other than those who have gone into big tourism ventures with capital, they are 
getting older and older and they will be looking for alternatives. Unless we do something here, whether it is in 
this amendment bill or in the future, to deal with this issue, my view is that we will start to see the very essence 
of what we are trying to achieve with the Swan Valley act taken away. We will just see a sea of tourism 
businesses that still comply with the act and that loss of the rural ambience of the Swan Valley. In fact, if we 
drive up some of the major highways now, it is already the case that we are losing it—it is just tourism 
businesses. That is what is driving it. This is one element of a range of aspects that I think this government needs 
to put in place to manage those issues. Land tax is going to be a big driver because some of the land tax bills on 
these properties are not small; they are large. Whilst I realise that the minister probably has his instructions and 
will not be able to defer this bill to go away and look at whether we can do some amendments now, I would 
certainly urge him to take back to the Minister for Finance and take back to the cabinet table that an issue here 
needs to be addressed. 
I have talked about the leasing of land. The other one that is going to be a big issue out there is to get some of 
these developments that maintain the bigger developments; some of the bigger areas where we will have 
a winery. These days it is a field in a winery where concerts are put on. I accept that land tax has to be paid on 
those, but they also grow grapes. To get those businesses to a point where they can actually be viable requires 
capital investment, and that often requires someone else to come in. Again, the rules around trusts and the like 
means that if someone tries to get someone in as an investor to help maintain the rural ambience, it is actually 
lost. I do not think I have a time restriction, do I? 
The CHAIR: No, you do not, but noting the time, I believe I need to report. 
Progress reported and leave granted to sit again, pursuant to standing orders. 
[Continued on page 39.] 
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